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Introduction

1. By applications filed between 19 April and 7 June 2017, the Applicants
challenge the decisions “to reduce [their] contracted salary and the manner of the
implementation of [a] Unified Salary Scale” effective 1 January 2017. The nature

of the contested decisions is more fully discussed at paragraphs 32 to 35 below.

Facts
Introduction of the new Unified Salary Scale

2. Prior to the introduction of a Unified Salary Scale on 1 January 2017, staff
members in the Professional and higher categories were paid their net salary at either a
single or a dependency rate, depending on their family status. They were also entitled
to dependency allowances, depending on their family status, defined in

ST/A1/2011/5 (Dependency status and dependency benefits).

3. In 2012, at its seventy-fifth session, the International Civil Service Commission
(“ICSC”) decided to initiate a comprehensive review of the compensation package for
common system staff members, including the salary scale for staff members in the
Professional and higher categories, “to ensure that the pay and benefits provided to

staff continued to be fit for purpose”.

4. The General Assembly endorsed this initiative in its Resolution 67/257 of
13 April 2013 and provided some parameters for the conduct of the review, inter alia
in its Resolutions 67/257, 68/253 and 69/251 of 12 April 2013, 27 December 2013
and 29 December 2014, respectively.

5. The review process involved data collection from common system
organizations and staff, as well as external entities. Working groups composed of
ICSC members, representatives from common system organizations and staff
representatives were created. The Secretary-General was represented at these

working groups’ meetings, as well as at ICSC’s sessions.
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6.  In considering the implementation of the new compensation package, the
ICSC also sought and received advice from the Office of Legal Affairs (“OLA”)
—which is part of the United Nations Secretariat, acts as Counsel for the
Respondent in cases before the Appeals Tribunal and, thus, is an interested party—
on possible infringement of acquired rights of existing staff members. A summary
of this advice is reproduced in the ICSC annual report for the year 2015, dated 31
August 2015 (“ICSC 2015 Report™) (A/70/30), as well as in paras. 119 to 128

below.

7. Inits 2015 Report, the ICSC made its recommendation for the introduction
of one net salary scale for all staff members in the Professional and higher
categories without regard to family status. Support provided for dependent family
members would be separated from salary. The ICSC also recommended some
changes to the eligibility criteria for this support. Amongst others, staff members
with a non-dependent spouse at the time and in receipt of a salary at the dependency
rate by virtue of a first dependent child would instead receive the child allowance
for said child. Acknowledging that “[s]Jome of those staff members would therefore
experience significant reductions in salary under the proposed system”, the ICSC

proposed the introduction of a transitional allowance.

8.  These recommendations were adopted by the General Assembly in its

Resolution 70/244 of 23 December 2015.

9. In its report A/71/258 of 29 July 2016, the Secretary-General proposed
amendments to the Staff Regulations required to implement the changes to the
compensation package for internationally recruited staff members. He also
requested the General Assembly to note his amendments to the Staff Rules.
Through its Resolution 71/263 of 23 December 2016, the General Assembly
acceded to the Secretary-General’s request. On 30 December 2016, the
Secretary-General promulgated ST/SGB/2017/1, which amended both the Staff
Regulations and the Staff Rules.
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10. The new salary scale as of 1 January 2017 (“Unified Salary Scale’’) no longer
provides different net base salaries for staff members who are single and for those
who have dependent(s). The gross and net base salaries of staff members previously
paid at the dependency rate were recalculated (reduced) to inter alia exclude the
dependency component from the salary, and two new distinct dependency
allowances were introduced: a spouse allowance (for dependent spouses), and a
single parent allowance (on account of the first dependent child when the staff
member is recognized by the organization as a single parent). The two other existing
allowances, namely a child allowance (which stays as a fix amount payable for each
dependent child), and a special dependency allowance (for disabled children)

remained unchanged under the Unified Salary Scale.

11. Staff members like the Applicants, who were previously paid at the
dependency rate on account of their first child (because they had a non-dependent
spouse), are now eligible for a child allowance, which is currently a fixed amount
of USD2,929 per annum.' These staff members are eligible for a transitional
allowance for a six-year period, but this allowance does not fully compensate for
the reduction of their net base salary. This transitional allowance and its payment

modalities are described in staff rule 13.11 as follows:

(a) A staff member in the Professional and higher
categories or in the Field Service category, who is not in receipt of
the single parent allowance but was in receipt of the dependent rate
of salary in respect of a first dependent child as at
31 December 2016, shall be eligible for a transitional allowance in
the amount of 6 per cent of net base salary plus post adjustment in
respect of that child, effective 1 January 2017.

(b) While in receipt of the transitional allowance, no
concurrent payment of the dependent child allowance under staff
regulation 3.6 (a) shall be paid in respect of that child, except where
the child qualifies for a special dependency allowance for a disabled
child under staff regulation 3.6 (a) (ii).

' If a staff member became eligible for the allowance prior to January 2007, or on or after

1 January 2007, or on or after 1 January 2009, the child allowance amount is slightly different and
is calculated in local currency (see ST/IC/2011/6 of 8 March 2011 on Dependency allowances for
staff in the Professional and higher categories and in the Field Service category).
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©) The amount of the transitional allowance shall be
reduced by one percentage point every 12 months thereafter, until
the amount of the transitional allowance is equal or less than the
amount of the dependent child allowance provided for under staff
regulation 3.6 (a), at which time the dependent child allowance shall
be payable instead.

(d) The transitional allowance shall be discontinued
earlier if the first dependent child in respect of whom the transitional
allowance is payable is no longer recognized as a dependent child.

12.  Pursuant to a document entitled “Overview of Changes to the Compensation
Package as of 1 January 2017 (“Overview of compensation changes”) updated and
circulated by the Office of Human Resources Management on 18 January 2017, the
allowances (i.e., spouse, single parent and transitional)—calculated at 6% of the net
base salary and post adjustment of a staff member—are equivalent to the difference
between the new unified rate of salary and the dependency rate of the previous

salary scale.

13. However, the Secretary-General acknowledged that “the progressive
elimination of the transitional allowance during the first five years of
implementation of the Unified Salary Scale will result in a significant loss of net

take-home pay for working parents whose spouse is not recognized as a dependent”.

14. Through the Overview of compensation changes, staff members were
informed that they will receive interim advanced payments identified on their
payslips as “ICSC Interim 6% Depend (Adj)”, equivalent to 6% of their net salary
plus post adjustment, until “the new dependency solution is fully implemented in

Umoja in September 2017 and a reconciliation exercise is undertaken.
Applicant Quijano-Evans

15. The Applicant Mrs. Quijano-Evans is a Crime Prevention Expert (P-4)
working at the United Nations Office on Drugs and Crime (“UNODC”) in Vienna.

She has a non-dependent spouse and one dependent child.
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16.  On or about 31 December 2016, the Applicant received her payslip indicating
a monthly gross salary of USD8,183.75. The deduction for her staff assessment was
in the amount of USD1,468.58.

17.  On or about 31 January 2017, the Applicant received a payslip indicating a
monthly gross salary of USD8,036.75 and a transitional allowance in the amount of
USD502.24 described on her payslip as “ICSC Interim 6% Depend (Adj)”. The
deduction for her staff assessment was in the amount of USD1,637.17. It is noted
that the post adjustment for Vienna went down from 33.90 to 30.80 from December

2016 to January 2017.

18. On 31 March 2017, the Applicant submitted a request for management
evaluation challenging “the decision of the Administration to alter a fundamental
and essential condition of her employment relating to her salary” and on
9 May 2017, she received a response from the Management Evaluation Unit
informing her that the Secretary-General had decided to uphold the contested

decision.

19. On 30 May 2017, the Applicant filed her application with the Tribunal and
on 3 July, the Respondent submitted his reply.

Applicant Dedeyne-Amann

20. The Applicant Mrs. Dedeyne-Amann works as Chief (D-1), Secretariat to the
Governing Bodies, Division of Treaty Affairs, at UNODC Vienna. She has a non-

dependent spouse and one dependent child.

21.  Onorabout 31 December 2016, the Applicant received her payslip indicating
a monthly gross salary of USD11,024.17. The deduction for her staff assessment
was in the amount of USD2,226.50.

22.  On or about 31 January 2017, the Applicant received her payslip indicating a
monthly gross salary of USD10,846.67, and a transitional allowance in the amount
of USD658 described on her payslip as “ICSC Interim 6% Depend (Adj)”. The

deduction for her staff assessment was in the amount of USD2,452.33.
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23.  On 31 March 2017, the Applicant submitted a request for management
evaluation challenging “the decision of the Administration to alter a fundamental
and essential condition of her employment relating to her salary” and on
9 May 2017, she received a response from the Management Evaluation Unit
informing her that the Secretary-General had decided to uphold the contested

decision.

24.  On 2 June 2017, the Applicant filed her application to the Tribunal and on
7 July 2017, the Respondent submitted his reply.

Procedural background

25. Following communication with the President of the Appeals Tribunal
pursuant to art. 10. 9 of the United Nations Dispute Tribunal Statute, by Orders
No. 132 and 149 (GVA/2017) of 28 June and 7 August 2017, Judge Rowan
Downing referred all the present cases, together with nine other cases, to a panel of

three judges of the Dispute Tribunal as all of them raise similar issues.

26. By Order No. 155 (GVA/2017) of 25 August 2017, all three judges decided
to remain seized of the cases despite having a conflict of interest. They applied the
doctrine of necessity. The parties expressly did not object to this course being
followed. The Tribunal also decided to hear the two present cases together with
nine other similar cases, which also concern the introduction of the Unified Salary
Scale but involve staff members with different family situations, namely Lloret
Alcaniz - UNDT/GVA/2017/020, Zhao ~ UNDT/GVA/2017/029,  Mirella
UNDT/GVA/2017/030, Xie UNDT/GVA/2017/031, Ben Said
UNDT/GVA/2017/033, Kutner UNDT/GVA/2017/037, Santini
UNDT/GVA/2017/039.  Krings ~ UNDT/GVA/2017/040  and  Keating
UNDT/GVA/2017/046.

27. On 12 July 2017 and 7 September 2017, the Applicants responded to the
Respondent’s reply on receivability and they clarified the family situation of a
number of Applicants. On 7 September 2017, the Respondent also filed additional

documents pursuant to the Tribunal’s direction.
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28.  From 20 to 22 September 2017, the Tribunal held a hearing on the merits on
the 11 above-mentioned cases, where it heard two witnesses proposed by the

Respondent, namely:

a.  The Chief, Payments and Payroll Unit, UNOG, to explain the financial
implications of the Unified Salary Scale, the details of the payslips and the

reconciliation exercise; and

b. A Human Resources Officer, OHRM, to explain the background of the
adoption of the Unified Salary Scale, and the manner in which it was

implemented.

29.  On 29 September 2017, the parties filed additional submissions pursuant to
the Tribunal’s directions and the Applicants sought leave to amend their
applications. On 4 October 2017, each party responded to the submissions of the
other party.

Parties’ submissions
30. The Applicant’s principal contentions are:
Receivability

a.  The Applicants are negatively affected by the contested decisions. They
incur a reduction of their gross and net base salaries, which do not now
include a dependency component. This loss is further aggravated by the
reduction of the transitional allowance by one percentage point each year as

of 1 January 2018;

b.  The contested decisions are reviewable administrative decisions as they

breach the Applicants’ specific terms and conditions of employment;
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c.  The Applicants do not challenge the validity of the resolutions adopted
by the General Assembly but the Secretary-General’s failure to exercise his
discretion in the manner he implemented these resolutions, ignoring his legal
obligation to protect the Applicants’ acquired rights. In particular, they argue
that staff regulation 12.1 required the Secretary-General to safeguard their
acquired rights when implementing the resolutions adopted by the General

Assembly;
Merits

d.  The conversion of part of the Applicants’ salary into an allowance is
unlawful. Since the Applicants’ salary is set out in their letters of
appointment, it is an essential element of their contracts and thus constitutes
an acquired right. In converting a portion of the Applicants’ salaries into an
allowance, the Administration changed its meaning from an acquired right to
a non-essential term and condition of employment. Such a change in meaning
permits the Administration to amend its value without the Applicants’ consent

and, therefore, violates their acquired rights;

e.  The reduction of the transitional allowance every year is discriminatory
as it makes an unlawful distinction between the Applicants and other
categories of staff members, namely, those who receive spouse or single

parent allowances which will not be reduced over time;

f.  The Applicants also submit that they are discriminated against on the
basis of their gender as, being women, they are more likely than men to have
a non-dependent spouse. Hence, the discontinuation of payment at the
dependency rate to a staff member with a non-dependent spouse on account

of dependent child disproportionally affects them;
g.  The Applicants request:

i. Rescission of the decision to reduce their salary and payment of

the outstanding backdated pay;
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ii.  Specific performance, inter alia, in the form of an order: 1) to
change the classification of the transitional allowance so that it is
reintroduced as a salary component and not subject to depreciation;
2) to increase the Applicants’ step in grade by three steps; or 3) to
calculate the Applicants’ salaries based on the 2016 scale while paying

them the transitional allowance;

iii. In the alternative, compensation for harm in the amount of

USD50,000 for each Applicant; and

iv.  Moral damages in the amount of USD1,000 for discrimination.
The Respondent’s principal contentions are:
Receivability

a.  The Tribunal is not competent to review the contested decisions as they
were taken by the General Assembly and the Secretary-General was obliged
to implement them, which he did in calculating the Applicants’ remuneration
in accordance with General Assembly Resolutions 70/244 and 71/263,
ST/SGB/2017/1 (Staff Regulations and Rules) and
ST/Al1/2016/8 (Dependency status and dependency benefits);

b.  The contested decisions do not meet the definition of an administrative
decision set out by the former United Nations Administrative Tribunal in
Judgment No. 1157 Andronov (2003) as the Applicants challenge regulatory
decisions taken by the General Assembly which are of general application

and do not affect them alone;

c.  The Applicants did not suffer any adverse consequence as a result of
the introduction of the Unified Salary Scale. In this respect, the Respondent
argues that one Applicant actually benefited from a net gain between
December 2016 and January 2017 (Mrs. Quijano-Evans) while the other
suffered a minor loss due to other factors such as variation of the post

adjustment (e.g. Mrs. Dedeyne-Amann). Furthermore, any potential loss that
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may occur in the future is outside the scope of the applications and

hypothetical at this stage;
Merits

d.  The implementation of the Unified Salary Scale did not breach the
Applicants’ acquired rights. The Applicants did not have a right to be paid a
specific amount of salary nor to have their salary calculated by a particular
methodology. They were entitled to receive “a salary”, at the level decided

by the General Assembly;

e.  Moreover, the Applicants did not establish a breach of a fundamental
or essential element of their conditions of employment, as defined by the
Dispute Tribunal in Candusso UNDT/2013/090. In this respect, there is no
evidence that any of the Applicants would not have joined the Organization
under the conditions of the Unified Salary Scale. The Unified Salary Scale
did not entail any grave consequence for the Applicants more serious than the

mere prejudice to their financial interests;

f.  The Applicants were not discriminated against. They were treated as
other staff members in the same situation, namely staff members whose
spouse’s annual gross earnings exceed the earnings limit required for the
spouse to be recognized as a dependent, a situation that is different from those
who receive a single parent allowance or a spouse allowance. On the contrary,
the Unified Salary Scale ensures that all staff members are paid equally for

the same work regardless of their family status;

g.  The transitional allowance was adopted and implemented fairly. The
General Assembly duly considered the impact on staff members and
mandated the Secretary-General to remove the transitional allowance from

the Applicants’ pay as soon as their first dependent child turned 21;
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h.  The transitional allowance does not expose the Applicants to undue
hardship as the mathematical possibility of a negative financial impact on
them is for a limited time and represents only a minor percentage of their

overall salary;

i. The Unified Salary Scale does not treat female staff members
differently than their male colleagues. The Applicants’ assertion that more
female staff members are likely to have a non-dependent spouse is purely

speculative; and

J- As to remedies, there is no decision of the Secretary-General to rescind
and any award of compensation would effectively overturn the decision of
the General Assembly, which the Tribunal has no power to do. Furthermore,
specific performance cannot be ordered to alter the staff members’ conditions

of employment, which are set out in the Staff Regulations and Rules.

Consideration

Receivability

Contested decisions

32. At the outset, the Tribunal notes that there is some confusion as to the exact
nature of the contested decisions that the Applicants seek to challenge. As recalled
by the Appeals Tribunal, it falls under the Tribunal’s role “to individualize and
define the administrative decision impugned by a party and identify what is in fact

being contested and so, subject to judicial review, which could lead to grant or not
to grant, the requested judgment” (Massabni 2012-UNAT-238).

33. In their applications, the Applicants identified the contested decisions as
being “[t]he decision of the Administration to reduce [their] contracted salary and
the manner of the implementation of the Unified Salary Scale”. In their response to
the Respondent’s reply dated 12 June 2017, the Applicants clarified that they seek
to challenge “the failure of the Secretary-General to carry out fully his mandated

obligations regarding the manner of the implementation of the Unified Salary Scale
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and not the Resolution of the General Assembly”. They further state that it is the
failure of the Secretary-General to account for the Applicants’ acquired rights that
is an appealable administrative decision. In their amended applications, the
Applicants further clarified that they “seek to challenge the implied decision of the
Secretary-General in failing to exercise his inherent discretion in the matter of the

implementation of the Unified Salary Scale”.

34. From the Applicants’ submissions taken as a whole, the Tribunal understands
that in essence, they base their complaints on the fact that in implementing the
Unified Salary Scale, the Secretary-General reduced their salary as of 1 January
2017 by removing the portion which was previously calculated and paid on the basis
that they have dependent(s). Whilst the Applicants also raise a number of challenges
concerning the newly established transitional allowance, they essentially take issue
with the fact that this allowance, which was established to mitigate their loss, does
not fully compensate for the reduction of their salary. It is noted that the Applicants
do not challenge the General Assembly’s resolution adopting the Unified Salary
Scale as a measure of general application but solely its implementation by the
Secretary General in their particular cases, on the basis that it allegedly violates

their individual contractual and acquired rights.

35. In this context, the contested decisions are to be identified as the
Secretary-General’s decisions, in implementing the Unified Salary Scale, to pay the
Applicants a salary reduced of the portion which was previously paid on the basis

that they have dependent(s).

Whether the contested decisions constitute administrative decisions

36. The jurisdiction of the Dispute Tribunal is defined in art. 2 of its Statute,

which provides in its relevant part:

1. The Dispute Tribunal shall be competent to hear and pass
judgement on an application filed by an individual, as provided for
in article 3, paragraph 1, of the present statute, against the Secretary-
General as the Chief Administrative Officer of the United Nations:
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(a) To appeal an administrative decision that is alleged
to be in non-compliance with the terms of appointment or the
contract of employment. The terms “contract” and “terms of
appointment” include all pertinent regulations and rules and all
relevant administrative issuances in force at the time of alleged
noncompliance].]

37. As a preliminary matter, the Tribunal stresses that in interpreting its
jurisdiction, it must take into account the Organization’s duty to provide access to

justice to its staff members.

38. The right to access to justice, and its subsidiary right of access to a court, are
fundamental rights recognized by human rights instruments adopted by the General
Assembly. Article 10 of the Universal Declaration of Human Rights, adopted by the
General Assembly in its Resolution 217(A)(I1I) of 10 December 1948, provides that
“[e]veryone is entitled in full equality to a fair and public hearing by an independent
and impartial tribunal, in the determination of his rights and obligations and of any

criminal charge against him”.

39. Likewise, art. 14(1) of the International Covenant on Civil and Political
Rights (“ICCPR™), adopted by the General Assembly in its Resolution 2200A (XXI)
of 16 December 1966, provides that “[a]ll persons shall be equal before the courts
and tribunals. In the determination of any criminal charge against him, or of his
rights and obligations in a suit at law, everyone shall be entitled to a fair and public
hearing by a competent, independent and impartial tribunal established by law”.
The Appeals Tribunal recently recalled in A/ Abani 2016-UNAT-663, that “the
Charter, the Universal Declaration of Human Rights, and the General Assembly’s
resolutions and decisions take precedence over the Organization’s regulations, rules

and administrative issuances [footnote omitted]”.

40. It is recalled that staff members are barred from bringing any cause of action
against the Organization before national courts, since the United Nations Charter
and the Convention on the Privileges and Immunities of the United Nations grant
the Organization immunity from jurisdiction. Consequently, the Convention

demands that “the United Nations shall make provisions for appropriate modes of
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settlement of ... [d]isputes arising out of contracts or other disputes of a private law

character to which the United Nations is a party”.

41. The Organization’s immunity from jurisdiction may impair the staff
members’ right to access to court if the Organization does not provide them with a
reasonable alternative dispute resolution mechanism. In this respect, the European
Court of Human Rights (“ECtHR™) held in Waite and Kennedy v. Germany
(Application no. 26083/94, Judgment of 18 February 1999):

63. Like the Commission, the Court points out that the
attribution of privileges and immunities to international
organisations is an essential means of ensuring the proper
functioning of such organisations free from unilateral interference
by individual governments. The immunity from jurisdiction
commonly accorded by States to international organisations under
the organisations’ constituent instruments or supplementary
agreements is a long-standing practice established in the interest of
the good working of these organisations. The importance of this
practice is enhanced by a trend towards extending and strengthening
international cooperation in all domains of modern society.

67.  The Court is of the opinion that where States establish
international organisations in order to pursue or strengthen their
cooperation in certain fields of activities, and where they attribute to
these organisations certain competences and accord them
immunities, there may be implications as to the protection of
fundamental rights. It would be incompatible with the purpose and
object of the Convention, however, if the Contracting States were
thereby absolved from their responsibility under the Convention in
relation to the field of activity covered by such attribution. It should
be recalled that the Convention is intended to guarantee not
theoretical or illusory rights, but rights that are practical and
effective. This is particularly true for the right of access to the courts
in view of the prominent place held in a democratic society by the
right to a fair trial (see, as a recent authority, the
Ait-Mouhoub v. France judgment of 28 October 1998, Reports
1998-VIII, p. 3227, § 52, referring to the Airey v. Ireland judgment
of 9 October 1979, Series A no. 32, pp. 12-13, § 24).
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42. The International Court of Justice (“ICJ”) explicitly recognised the role
played by the former United Nations Administrative Tribunal in fulfilling the
Organization’s obligation to provide access to justice to its staff members in its
Advisory Opinion on Effects of Awards of Compensation made by the United
Nations Administrative Tribunal of 13 July 1954 (I.C.J. Reports 1954, p. 47, at
p. 57), where it held:

When the Secretariat was organized, a situation arose in which the
relations between the staff members and the Organization were
governed by a complex code of law. This code consisted of the Staff
Regulations established by the General Assembly, defining the
fundamental rights and obligations of the staff, and the Staff Rules,
made by the Secretary-General in order to implement the Staff
Regulations. It was inevitable that there would be disputes between
the Organization and staff members as to their rights and duties. The
Charter contains no provision which authorizes any of the principal
organs of the United Nations to adjudicate upon these disputes, and
Article 105 secures for the United Nations jurisdictional immunities
in national courts. It would, in the opinion of the Court, hardly be
consistent with the expressed aim of the Charter to promote freedom
and justice for individuals and with the constant preoccupation of
the United Nations Organization to promote this aim that it should
afford no judicial or arbitral remedy to its own staff for the
settlement of any disputes which may arise between it and them.

In these circumstances, the Court finds that the power to establish a
tribunal, to do justice as between the Organization and the staff
members, was essential to ensure the efficient working of the
Secretariat, and to give effect to the paramount consideration of
securing the highest standards of efficiency, competence and
integrity. Capacity to do this arises by necessary intendment out of
the Charter.

43. Similarly, the former United Nations Administrative Tribunal took into
account on several occasions the staff members’ right to access to justice in
interpreting its jurisdiction (see, e.g., Judgment No. 378, Bonh et al. (1986);
Judgment No. 461, Zafari (1990); Judgment No. 469, Salaymeh (1990)).
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44. Most significantly, when the former United Nations Administrative Tribunal
set the definition of what constitutes an administrative decision in its seminal

Judgment Andronov, it was cautious to state the following:

The Tribunal believes that the legal and judicial system of the United
Nations must be interpreted as a comprehensive system, without
lacunae and failures, so that the final objective, which is the
protection of staff members against alleged non-observance of their
contracts of employment, is guaranteed. The Tribunal furthermore
finds that the Administration has to act fairly vis-a-vis its employees,
their procedural rights and legal protection, and to do everything in
its power to make sure that every employee gets full legal and
judicial protection.

45. Likewise, the Administrative Tribunal of the International Labour
Organization (“ILOAT”) relied upon “the principle that any employee is entitled in
the event of a dispute with his employer to the safeguard of some appeals
procedure” in its leading case Chadsey (Judgment No. 122 (1968)). In
Rubio (Judgment No. 1644 (1997)), the ILOAT spoke more broadly of the principle
that “an employee of an international organization is entitled to the safeguard of an

impartial ruling by an international tribunal on any dispute with the employer”.

46. Inview of the foregoing, the Tribunal finds that whilst it would be outside the
scope of its jurisdiction to create avenues of recourse where they are not foreseen
in the law, it shall, however, take into consideration the Organization’s duty to
provide access to justice to its staff members in interpreting the jurisdiction that is

vested in it by virtue of its Statute.

47. That being observed, by art. 2 of its Statute the Tribunal is clearly only
competent to hear applications against “administrative decisions”. In this respect,
the Appeals Tribunal has adopted the definition of an administrative decision set
forth by the former United Nations Administrative Tribunal in Andronov, which

reads:
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There is no dispute as to what an “administrative decision” is. It is
acceptable by all administrative law systems, that an “administrative
decision” is a unilateral decision taken by the administration in a
precise individual case (individual administrative act), which
produces direct legal consequences to the legal order. Thus, the
administrative decision is distinguished from other administrative
acts, such as those having regulatory power (which are usually
referred to as rules or regulations), as well as from those not having
direct legal consequences. Administrative decisions are therefore
characterized by the fact that they are taken by the Administration,
they are unilateral and of individual application, and they carry
direct legal consequences.

48. The Appeals Tribunal insisted that in determining whether a decision
constitutes an administrative decision, the Tribunal must consider “the nature of the
decision, the legal framework under which the decision was made, and the
consequences of the decision” (Andati-Amwayi 2010-UNAT-058, quoted in Lee
2014-UNAT-481). In Lee, the Appeals Tribunal also stated that:

49. [UNAT has] consistently held that the key characteristic of
an administrative decision subject to judicial review is that the
decision must “produce [] direct legal consequences” [footnote
omitted] affecting a staff member’s terms and conditions of
appointment; the administrative decision must “have a direct impact
on the terms of appointment or contract of employment of the
individual staff member” [footnote omitted].

49. In line with these principles, the Appeals Tribunal adopted a broad
interpretation of the requirement that the administrative decision be of “individual
application”, distinguishing regulatory decisions from their execution where
appropriate. Contrary to the Respondent’s submissions, the Appeals Tribunal did
not rule out the possibility that decisions of general application may constitute
administrative decisions within the meaning of art. 2 of the Dispute Tribunal’s
Statute. In Ovcharenko et al. 2015-UNAT-530 and Pedicelli 2015-UNAT-555, the
Appeals Tribunal found that decisions which negatively affect the terms of
appointment or contract of employment of a staff member are reviewable
administrative decisions, despite their general application. In this respect, it

explicitly held in Pedicelli (see para. 29) that:
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[1]t is an undisputed principle of international labour law and indeed
our own jurisprudence that where a decision of general application
negatively affects the terms of appointment or contract of
employment of a staff member, such decision shall be treated as an
“administrative decision” falling within the scope of article 2(1) of
the Statute of the Dispute Tribunal and a staff member who is
adversely affected is entitled to contest that decision.

50. The Appeals Tribunal adopted a pragmatic approach in reviewing various
types of challenges which involved decisions of general application, seeking to
identify the exact nature of the challenge being brought. It evaluated, on a case by
case basis, whether staff members were effectively challenging the legality of a
decision taken by a regulatory body such as the General Assembly or the ICSC (see,
e.g., Tintukasiri et al. 2015-UNAT-526; Kagizi et al. 2017-UNAT-750 and
Reid 2015-UNAT-563), or whether the staff members asserted a different cause of
action stemming from a violation of their individual terms and conditions of
employment as a result of the implementation of the regulatory measure in their
individual cases (see, e.g., Ovcharenko et al. and Pedicelli). For instance, in
Pedicelli, the Appeals Tribunal stressed that the substantive argument put forward
by the Applicant was that the implementation of the new seven-level salary scale
promulgated by the ICSC “affected her contractual rights under her permanent
appointment” (see para. 30). By contrast, it emphasised in Reid that “Mr. Reid
entered into his contract of employment against the background of the changed
landscape for employees on temporary contracts brought about by the General

Assembly resolutions in 2008, 2009 and 2010 (see para. 36).

51. The distinction between regulatory decisions and their implementation is
perhaps best illustrated in Tintukasiri et al.. In this judgment, the Appeals Tribunal
found that applications against the Secretary-General’s decisions to adopt revised
salary scales for the General Service and National Officer categories of staff in
Bangkok, based on the results of a salary survey, were not reviewable
administrative decisions as they were not of individual application. However, the
Appeals Tribunal opened the possibility for the concerned staff members to

challenge these decisions when implemented in their individual cases through their
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payslips. In this respect, the Appeals Tribunal endorsed the following conclusion

of the Dispute Tribunal (see para. 38):

It is only at the occasion of individual applications against the
monthly salary/payslip of a staff member that the latter may sustain
the illegality of the decision by the Secretary-General to fix and
apply a specific salary scale to him/her, in which case the Tribunal
could examine the legality of that salary scale without rescinding it.
As such, the Tribunal confirms its usual jurisprudence according to
which, while it can incidentally examine the legality of decisions
with regulatory power, it does not have the authority to rescind such
decisions. [footnote omitted]

52. It follows that the implementation by the Secretary-General of a decision of
general application taken by the General Assembly constitutes an administrative
decision within the meaning of art. 2 of the Tribunal’s Statute if it has “a direct
impact on the terms of appointment or contract of employment of the individual

staff member”. Thus, the Tribunal must carefully examine what is being challenged.

53. In the present cases, the Applicants direct their challenges against the
implementation of the Unified Salary Scale in their individual situations. The crux
of their arguments is that in implementing the new salary scale, the
Secretary-General breached their contracts of employment and their acquired
rights, irrespective of the legality of the General Assembly decision to adopt this

new scale.

54. As a result of the contested decisions, the Applicants’ gross and net base
salaries were reduced by their loss of their entitlement to be paid at the dependency
rate as part of the computation of their salary. In other words, an extra payment was
previously made to the Applicants as a component of their salaries on the basis that
they had dependents, but this component was removed under the Unified Salary
Scale. The Applicants are currently in receipt of a transitional allowance to mitigate
their financial loss which, at the time of filing their applications, compensates for
the reduction of their gross salary, as will be discussed below. However, the newly

adopted rules clearly express that this transitional allowance will reduce over time.
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55.  The reduction of the Applicants’ salary and the loss of their entitlement to be
paid at the dependency rate negatively impact their terms and conditions of
appointment. Whether they can claim compensation at this point for a financial loss
that has not yet materialised is not a receivability issue but rather a matter to be

addressed when examining the Applicants’ claims for remedies.

56. Therefore, the Tribunal finds that the contested decisions constitute

administrative decisions within the meaning of art. 2 of its Statute.

Whether the Tribunal has the power to review the contested decisions

57. Irrespective of the receivability of the application stricto sensu, the
jurisprudence of the Appeals Tribunal seems to limit de facto the Tribunal’s power
to review decisions of the Secretary-General which stem from the implementation
of'a decision of the General Assembly, although the case law on point is not entirely

clear.

58. In Tintukasiri et al., the Appeals Tribunal held that the Tribunal “can
incidentally examine the legality of decisions with regulatory power, [but] it does
not have the authority to rescind such decisions”. In Pedicelli, where the Applicant
challenged the decision to reclassify her post from the G-7 to the G-6 level
following the conversion from a nine-level scale then applied to a seven-level salary
scale promulgated by the ICSC, the Appeals Tribunal remanded the case to the
Dispute Tribunal for consideration on the merits. By so doing, the Appeals Tribunal
recognised that the contested decision, even if it found its source in a decision of

the ICSC, was subject to review by the Tribunal.

59. However, in Ovcharenko et al. the Appeals Tribunal held that decisions taken
by the Secretary-General based on regulatory decisions of the General Assembly
“must be considered lawful” as the Secretary-General is duty bound to comply with
General Assembly resolutions. In this respect, the Appeals Tribunal more

specifically stated:
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34.  Having analysed the merits of the contested post adjustment
freeze or non-payment of the increased multiplier, the Appeals
Tribunal concurs that the Secretary-General had to comply with
General Assembly decision 67/551 of 24 December 2012 and the
ensuing enactment of that decision by the ICSC. These decisions
constituted the grounds for the freeze and non-application of the
68.0 multiplier from August 2012 until February 2013, when the
payment of the increased multiplier returned to its normal schedule,
albeit with no retroactive payments.

35.  Decisions of the General Assembly are binding on the
Secretary-General and therefore, the administrative decision under
challenge must be considered lawful, having been taken by the
Secretary-General in accordance with the content of higher norms.

36.  Although the Appellants expressly stated in paragraph 38 of
their brief that their claim “does not call for a review [of] the actions
of the ICSC or the General Assembly”, the Appeals Tribunal finds
this argument to be contradictory and self-defeating: if the
Secretary-General had no discretion to depart from the
determinations of the General Assembly and the ICSC, and given
that the decisions of those bodies were not under review, it becomes
impossible to hold the Secretary-General responsible for having
rightly executed the General Assembly’s decision. Asking the
Secretary-General to behave otherwise, as the appeal does, would
result in the unlawful imputation of the powers of the General
Assembly to the Secretary-General.

60. The Tribunal acknowledges that decisions taken by the General Assembly are
binding upon the Secretary-General. However, it stresses that Ovcharenko et al. is
distinguishable from the present cases. While it appears that in Ovcharenko et al.
the issue of acquired rights was argued, the Appeals Tribunal did not address the
situation, such as the one in the present matters, where it is alleged that the
Secretary-General was bound by conflicting obligations, namely the General
Assembly resolutions adopting the Unified Salary Scale on the one hand, and the
Organization’s contractual obligations towards the Applicants and a previous
resolution adopted by the General Assembly which enshrined the Applicant’s

acquired rights on the other hand.

61. There can be no doubt that the Secretary-General was bound by Resolutions
70/244 and 71/263, where the General Assembly adopted the Unified Salary Scale

and the consequent modifications to the Staff Regulations and Rules. However, the
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Secretary-General was equally bound by the contractual obligations stemming from
the contracts he signed with staff members on behalf of the Organization. The
binding nature of contracts between the Organization and its staff members was
explicitly recognised by the ICJ in its Advisory Opinion on the Effect of Awards of

Compensation made by the United Nations Administrative Tribunal (at p. 53):

Such a contract of service is concluded between the staff member
concerned and the Secretary-General in his capacity as the chief
administrative officer of the United Nations Organization, acting on
behalf of that Organization as its representative. When the
Secretary-General concludes such contract of service with a staff
member, he engages the legal responsibility of the Organization,
which is the juridical person on whose behalf he acts.

62. Finally, the Secretary-General is also bound by preceding resolutions adopted
by the General Assembly that are still in force and may conflict with earlier extant
ones, as it is alleged to be the case in the present cases. In this respect, the Applicants
claim that the reduction of their gross salary is in breach of staff regulation 12.1,
initially adopted by the General Assembly on 24 January 1946 through its
Resolution 13(I) “Organization of the Secretariat™ and reiterated throughout time
and most recently in the new edition of the Staff Regulations and Rules, which

protects their acquired rights.

63. The Tribunal is of the view that the alleged conflict between these norms or
obligations cannot be ignored by the Secretary-General nor by this Tribunal,
notably in light of the Applicants’ right to access to justice. Since the Applicants’
cases are that the implementation of the Unified Salary Scale adopted by the
General Assembly triggered issues related to their acquired rights, it does not
involve a simple matter of implementation in the ordinary manner, as described in
Ovcharenko et al.. It follows that the general principle held in Ovcharenko et al.
has to be interpreted in such a way so as to accommodate alleged violations of

acquired rights and the particular circumstances of the present cases.

64. Actions taken in the implementation of decisions of the General Assembly
may be lawful insofar as they comply with a regulatory measure. However, this

does not mean that they are not in breach of the staff members’ terms and conditions
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of employment. In this connection, it is noted that the role of the Tribunal, as
defined in its Statute, is not to control the legality of the actions taken by the
Secretary-General but rather to determine whether they are in breach of the staff
members’ terms and conditions of employment. In reviewing administrative
decisions, the Tribunal must take into account all relevant rules and regulations
applicable to the situation at hand, in line with art. 2.1(a) of its Statute, which states
that “[t]he terms ‘contract’ and ‘terms of appointment’ include all pertinent
regulations and rules and all relevant administrative issuances in force at the time
of alleged non[-]compliance”. What the Respondent is in fact asking the Tribunal
to do is to take into account only the General Assembly resolutions that enacted the
Unified Salary Scale an